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International Civil Aviation Organization (1CAQU) and joint Aviation keguiations

In keeping with U.S. obligations under the Convention on International Civil Aviation, it is FAA
policy to comply with ICAO Standards and Recommended Practices to the maximum extent practicable.
The FAA finds no corresponding International Civil Aviation Organization regulations or Joint Aviation
Regulations; therefore, no differences exist.

Paperwork Reduction Act

The rule does not contain any collection of information requirements, as defined by the Paperwork
Reduction Act of 1995, as amended. Therefore, Office of Management and Budget review is not required.

Conclusion

The FAA has determined that this final rule is exempt from review under Executive Order 12866
because it is limited to the adoption of statutory language without interpretation. For the same reason,
it is not a significant rule under the Department of Transportation’s Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). Since any additional costs incurred under this regulation will apply
only to those few entities who engage in conduct prohibited under the statutes and regulations that
the FAA administers, the FAA certifies under the criteria of the Regulatory Flexibility Act, that this
regulation will not have a significant economic impact, positive or negative, on a substantial number
of small entities and that a regulatory flexibility analysis is unnecessary.

The Amendments

Accordingly, the Federal Aviation Administration amends 14 CFR part 13 by adding subpart H
effective January 21, 1997.

The authority citation for part 13 is revised to read as follows:

Authority: 18 US.C. 6002; 28 U.S.C. 2461 (note); 49 U.S.C. 106(g), 5121-5124, 40113-40114,
44103-44106, 44702-44703, 4470944710, 44713, 46101-46110, 4630146316, 4650146502, 46504—46507,
47106, 47111, 47122, 47306, 47531-47532.

Amendment 13-29

Organizational Changes and Delegations of Authority

Adopted: August 25, 1997 Effective: September 4, 1997
(Published in 62 FR 46864, September 4, 1997)

SUMMARY: This amendment adopts changes to office titles as a result of changes in the names of
various offices and the establishment of a new position within the Office of the Chief Counsel. These
changes are necessary to make the regulations and delegations of authority consistent with the current
structure of the Office of the Chief Counsel.

FOR FURTHER INFORMATION CONTACT: Christopher Poreda, Senior Attorney, Office of the Assistant
Chief Counsel, New England Region, Federal Aviation Administration, 12 New England Executive Park,
Burlington, MA 01803-5299; telephone (617) 238-7942, fax (617) 238-7055.

SUPPLEMENTARY INFORMATION:
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center served. Although the duties of each office did not significantly change, the name change caused
confusion both within the FAA and outside of the agency. Therefore, the Office of the Chief Counsel
has determined that the name of the legal office in each region should be changed back to Regional
Counsel for that region, the legal office at the Mike Monroney Aeronautical Center back to Aeronautical
Center Counsel, and at the William Hughes Technical Center, Technical Center Counsel. This name
change will not affect the reporting lines or delegations of authority made within the Office of the
Chief Counsel. Regional Counsel and Center Counsel offices will still report directly to the Office of
the Chief Counsel.

In November 1992, the Office of the Chief Counsel underwent organizational changes. One of the
organizational changes made was to separate the duties of the Assistant Chief Counsel for Regulations
and Enforcement, thus creating an office for the Assistant Chief Counsel for Regulations and an office
for the Assistant Chief Counsel for Enforcement. These name changes are reflected in parts 11 and
13 of this document.

In addition, the FAA has recently established the position of Assistant Chief Counsel, Europe, Africa,
and Middle East Area Office. The objective of establishing this new position is to establish within
this region a senior level of legal support for U.S. civil aviation safety and security initiatives.

Within parts 11, 13, 15, and 185 of the Federal Aviation Regulations (FARs), various regulations
refer to legal offices at each region and at the centers, as well as FAA Headquarters. Title 14 of
the Code of Federal Regulations must therefore be amended to reflect this name change of certain offices
within the Office of Chief Counsel.

Good Cause Justification for Immediate Adoption of These Amendments

These amendments are needed to eliminate and avoid confusion over the internal structure of the
FAA’s Office of Chief Counsel. Since these amendments are editorial in nature, impose no additional
burden on the public, and constitute only agency rules of organization, I find that notice and opportunity
for prior public comment before adopting these amendments is unnecessary, and that good cause exists
for making them effective immediately. In addition, the FAA has considered the Regulatory Policies
and Procedures of the Office of the Secretary of Transportation and finds that notice and the opportunity
for comment could not reasonably be anticipated to result in the receipt of useful information.

Paperwork Reduction Act

These amendments are completely editorial in nature. There will be no increase or decrease in
the paperwork requirements of the sections amended, which requirements have already been approved.

Federalism Implications

The regulations adopted herein will not have substantial direct effects on the States, on the relationship
between the national government and the States, or on the distribution of power and responsibilities
among the various levels of government. Therefore, in accordance with Executive Order 12612, it is
determined that this final rule does not have sufficient federalism implications to warrant the preparation
of a Federalism Assessment.

Conclusion

The FAA has determined that these amendments do not impose any additional burden on the public,
and, accordingly, that this action is not a ‘‘significant regulatory action’’ under Executive Order 12866;
it is not significant under DOT Regulatory Policies and Procedures (44 FR 11034; February 26, 1979);
and, because of its editorial nature, no economic impact is expected to result, and, therefore, no regulatory
evaluation is required. In addition, the FAA certifies that these amendments will not have a significant
economic impact, positive or negative, on a substantial number of small entities under the criteria of
the Regulatory Flexibility Act.
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Source: Docket No. 18884 (44 FR 63723, 11/5/
79) Amdt. 13-14, effective 11/5/79, for each sub-
part unless otherwise noted.

§13.1

(a) Any person who knows of a violation of
the Federal Aviation Act of 1958, as amended, the
Hazardous Materials Transportation Act relating to
the transportation or shipment by air of hazardous
materials, the Airport and Airway Development Act
of 1970, the Airport and Airway Improvement Act
of 1982, the Airport and Airway Improvement Act
of 1982 as amended by the Airport and Airway
Safety and Capacity Expansion Act of 1987, or
any rule, regulation, or order issued thereunder,
should report it to appropriate personnel of any
FAA regional or district office.

(b) Each report made under this section, together
with any other information the FAA may have that
is relevant to the matter reported, will be reviewed
by FAA personnel to determine the nature and type
of any additional investigation or enforcement
action the FAA will take.

(Amdt. 13-17, Eff. 9/30/88)

Reports of violations.

§13.3

(a) Under the Federal Aviation Act of 1958, as
amended, (49 U.S.C. 1301 et seq.), the Hazardous
Materials Transportation Act (49 U.S.C. 1801 et
seq.), the Airport and Airway Development Act of
1970 (49 U.S.C. 1701 et seq.), the Airport and
Airway Improvement Act of 1982 (49 U.S.C. 2201
et seq.), the Airport and Airway Improvement Act
of 1982 (as amended, 49 U.S.C. App. 2201 et seq.,
Airport and Airway Safety and Capacity Expansion
Act of 1987), and the Regulations of the Office
of the Secretary of Transportation (49 CFR 1 et
seq.), the Administrator may conduct investigations,
hold hearings, issue subpoenas, require the produc-
tion of relevant documents, records, and property,
and take. evidence and depositions.

(b) For the purpose of investigating alleged viola-
tions of the Federal Aviation Act of 1958, as
amended the Hazardous Materials Transportation

Investigations (general).
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Act, the Airport and Airway Development Act of
1970, the Airport and Airway Improvement Act
of 1982, the Airport and Airway Improvement Act
of 1982 as amended by the Airport and Airway
Safety and Capacity Expansion Act of 1987, or
any rule, regulation, or order issued thereunder, the
Administrator’s authority has been delegated to the
various services and or offices for matters within
their respective areas for all routine investigations.
When the compulsory processes of sections 313
and 1004 (49 U.S.C. 1354 and 1484) of the Federal
Aviation Act, or section 109 of the Hazardous
Materials Transportation Act (49 U.S.C. 1808) are
invoked, the Administrator’s authority has been
delegated to the Chief Counsel, the Deputy Chief
Counsel, [each Assistant Chief Counsel, each
Regional Counsel, the Aeronautical Center Counsel,
and the Technical Center Counsel}.

(¢) In conducting formal investigations, the Chief
Counsel, the Deputy Chief Counsel, [each Assistant
Chief Counsel, each Regional Counsel, the Aero-
nautical Center Counsel, and the Technical Center
Counsel] may issue an order of investigation in
accordance with subpart F of this part.

(d) A complaint against the sponsor, proprietor,
or operator of a Federally-assisted. airport involving
violations of the legal authorities listed in §16.1
of this chapter shall be filed in accordance with
the provisions of part 16 of this chapter, except
in the case of complaints, investigations, and
proceedings initiated before December 16, 1996, the

- effective date of part 16 of this chapter.

(Amdt. 13-17, Eff. 4/30/88); (Amdt. 13-19, Eff.
10/25/89); (Amdt. 13-27, Eff. 12/16/96); [(Amdt.
13-29, Eff. 9/4/97)]

§13.5

(a) Any person may file a complaint with the
Administrator with respect to anything done or
omitted to be done by any person in contravention
of any provision of any Act or of any regulation
or order issued under it, as to matters within the
jurisdiction of the Administrator. This section does
not apply to complaints against the Administrator

Formal complaints.
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Independence Avenue, SW., Washington, DC

20591,

(3) Set forth the name and address, if known,
of each person who is the subject of the com-
plaint and, with respect to each person, the spe-
cific provisions of the Act or regulation or order
that the complainant believes were violated;

(4) Contain a concise but complete statement
of the facts relied upon to substantiate each
allegation;

(5) State the name, address and telephone num-
ber of the person filing the complaint; and

(6) Be signed by the person filing the com-
plaint or a duly authorized representative.

(c) Complaints which do not meet the require-
ments of paragraph (b) of this section will be
considered reports under § 13.1.

(d) Complaints which meet the requirements of
paragraph (b) of this section will be docketed and
a copy mailed to each person named in the com-
plaint.

(¢) Any complaint filed against a member of
the Armed Forces of the United States acting in
the performance of official duties shall be referred
to the Secretary of the Department concerned for
action in accordance with the procedures set forth
in § 13.21 of this part.

(f) The person named in the complaint shall file
an answer within 20 days after service of a copy
of the complaint.

g) After the complaint has been answered or
after the allotted time in which to file an answer
has expired, the Administrator shall determine if
there are reasonable grounds for investigating the
complaint.

in accordance with subpart F of this part, or both.
Each person named in the complaint shall be
advised which official has been delegated the
responsibility under § 13.3(b) or (c) for conducting
the investigation.

(j) If the investigation substantiates the allega-
tions set forth in the complaint, a notice of pro-
posed order may be issued or other enforcement
action taken in accordance with this part.

(k) The complaint and other pleadings and offi-
cial FAA records relating to the disposition of the
complaint are maintained in current docket form
in the Enforcement Docket (AGC-10), Office of
the Chief Counsel, Federal Aviation Administration,
800 Independence Avenue, SW., Washington, DC
20591. Any interested person may examine any
docketed material at that office, at any time after
the docket is established, except material that is
ordered withheld from the public under applicable
law or regulations, and may obtain a photostatic
or duplicate copy upon paying the cost of the copy.

(Amdt. 13-16, Eff. 5/27/80); (Amdt. 13-19, Eff.
10/25/89)
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§13.7

Each record, document and report that the Fed-
eral Aviation Regulations require to be maintained,
exhibited or submitted to the Administrator may
be used in any investigation conducted by the
Administrator; and, except to the extent the use
may be specifically limited or prohibited by the
section which imposes the requirement, the records,
documents and reports may be used in any civil
penalty action, certificate action, or other legal
proceeding.

Records, documents and reports.
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(a) At any time before the issuance of an order
under this subpart, the official who issued the notice
and the person subject to the notice may agree
to dispose of the case by the issuance of a consent
order by the official.

(b) A proposal for a consent order, submitted
to the official who issued the notice, under this
section must include—

(1) A proposed order;

(2) An admission of all jurisdictional facts;

(3) An express waiver of the right to further
procedural steps and of all rights to judicial
review; and

(4) An incorporation by reference of the notice
and an acknowledgment that the notice may be
used to construe the terms of the order.

(c) If the issuance of a consent order has been
agreed upon after the filing of a request for hearing
in accordance with subpart D of this part, the pro-
posal for a consent order shall include a request
to be filed with the Hearing Officer withdrawing
the request for a hearing and requesting that the
case be dismissed.

§13.15 Civil penalties: Federal Aviation Act of
1958, as amended, involving an
amount in controversy in excess of
$50,000; an in rem action; seizure of

aircraft; or injunctive relief.

(a) The following penalties apply to persons who
violate the Federal Aviation Act of 1958, as amend-
ed:

(1) Any person who violates any provision of
Title IIT, V, VI, or XII of the Federal Aviation
Act of 1958, as amended, or any rule, regulation,
or order issued thereunder, is subject to a civil
penalty of not more than the amount specified
in the Act for each violation in accordance with
section 901 of the Federal Aviation Act of 1958,
as amended (49 U.S.C. 1471, et seq.).

(2) Any person who violates section 404(d)
of the Federal Aviation Act of 1958, as amended,
or any rule, regulation, or order issued there-
under, is subject to a civil penalty of not more
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section 901 of the Federal Aviation Act of 1958,

as amended (49 U.S.C. 1374, 1471, et seq.).

(3) Any person who operates aircraft for the
carriage of persons or property for compensation
or hire (other than an airman serving in the
capacity of an airman) is subject to a civil pen-
alty of not more than $10,000 for each violation
of Title III, VI, or XII of the Federal Aviation
Act of 1958, as amended, or any rule, regulation,
or order issued thereunder, occurring after
December 30, 1987, in accordance with section
901 of the Federal Aviation Act of 1958, as
amended (49 U.S.C. 1471 et seq.).

(b) The authority of the Administrator, under sec-
tion 901 of the Federal Aviation Act of 1958, as
amended, to propose a civil penalty for a violation
of that Act, or a rule, regulation, or order issued
thereunder, and the ability to refer cases to the
United States Attorney General, or the delegate of
the Attorney General, for prosecution of civil pen-
alty actions proposed by the Administrator, involv-
ing an amount in controversy in excess of $50,000,
an in rem action, seizure of aircraft subject to lien,
or suit for injunctive relief, or for collection of
an assessed civil penalty, is delegated to the Chief
Counsel, [the Assistant Chief Counsel, Enforce-
ment, the Assistant Chief Counsel, Regulations, the
Assistant Chief Counsel, Europe, Africa, and Mid-
dle East Area Office, the Regional Counsel, the
Aeronautical Center Counsel, and the Technical
Center Counsell.

(c) The Administrator may compromise any civil
penalty, proposed in accordance with section 901
of the Federal Aviation Act of 1958, as amended,
involving an amount in controversy in excess of
$50,000, an in rem action, seizure of aircraft subject
to lien, or suit for injunctive relief, prior to referral
of the civil penalty action to the United States
Attorney General, or the delegate of the Attorney
General, for prosecution.

(1) The Administrator, through the Chief
Counsel, the [Assistant Chief Counsel, Enforce-
ment, the Assistant Chief Counsel, Regulations,
the Assistant Chief Counsel, Europe, Africa, and
Middle East Area Office, the Regional Counsel,

R N S
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penalty.

(2) Not later than 30 days after receipt of
the civil penalty letter, the person charged with
a violation may present any material or informa-
tion in answer to the charges to the agency attor-
ney, either orally or in writing, that may explain,
mitigate, or deny the violation or that may show
extenuating circumstances. The Administrator
will consider any material or information submit-
ted in accordance with this paragraph to deter-
mine whether the person is subject to a civil
penalty or to determine the amount for which
the Administrator will compromise the action.

(3) If the person charged with the violation
offers to compromise for a specific amount, that
person shall send a certified check or money
order for that amount, payable to the Federal
Aviation Administration, to the agency attorney.
The Chief Counsel, the [Assistant Chief Counsel,
Enforcement, the Assistant Chief Counsel, Regu-
lations, the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, the
Regional Counsel, the Aeronautical Center Coun-
sel, or the Technical Center Counsell, may
accept the certified check or money order or may
refuse and return the certified check or money
order.

(4) If the offer to compromise is accepted by
the Administrator, the agency attorney will send
a letter to the person charged with the violation
stating that the certified check or money order
is accepted in full settlement of the civil penalty
action.

(5) If the parties cannot agree to compromise
the civil penalty action or the offer to com-
promise is rejected and the certified check or
money order submitted in compromise is
returned, the Administrator may refer the civil
penalty action to the United States Attorney Gen-
eral, or the delegate of the Attorney General,
to begin proceedings in a United States District
Court, pursuant to the authority in section 903
of the Federal Aviation Act, as amended (49

(a) General. The following penalties apply to per-

sons who violate the Federal Aviation Act of 1958,
as amended, and the Hazardous Materials Transpor-
tation Act:

(1) Any person who violates any provision of
title I, V, VI, or XII of the Federal Aviation
Act of 1958, as amended, or any rule, regulation,
or order issued thereunder, is subject to a civil
penalty of not more than the amount specified
in the Act for each violation in accordance with
section 901 of the Federal Aviation Act, of 1958,
as amended (49 U.S.C. 1471, et seq.).

(2) Any person who violates section 404(d)
of the Federal Aviation Act of 1958, as amended,
or any rule, regulation, or order issued there-
under, is subject to a civil penalty of not more
than the amount specified in the Act for each
violation in accordance with section 404(d) or
section 901 of the Federal Aviation Act of 1958,
as amended (49 U.S.C. 1374, 1471, et seq.).

(3) Any person who operates aircraft for the
carriage of persons or property for compensation
or hire (other than an airman serving in the
capacity of an airman) is subject to a civil pen-
alty of not more than $10,000 for each violation
of title III, VI, or XII of the Federal Aviation
Act of 1958, as amended, or any rule, regulation,
or order issued thereunder, occurring after
December 30, 1987, in accordance with section
901 of the Federal Aviation Act of 1958, as
amended (49 U.S.C. 1471, et seq.).

(4) Any person who knowingly commits an
act in violation of the Hazardous Materials
Transportation Act, or any rule, regulation, or
order issued thereunder, is subject to a civil pen-
alty of not more than $10,000 for each violation
in accordance with section 901 of the Federal
Aviation Act of 1958, as amended, and section
110 of the Hazardous Materials Transportation
Act (49 U.S.C. 1471 and 1809, et seq.). An order
assessing civil penalty for a violation under the
Hazardous Materials Transportation Act, or a
rule, regulation, or order issued thereunder, will
be issued only after consideration of—
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(vii) Such other matters as justice may
require.

(b) Order assessing civil penalty. An order
assessing civil penalty may be issued for a violation
described in paragraph (a) of this sectiom, or as
otherwise provided by statute, after notice and
opportunity for a hearing. A person charged with
a violation may be subject to an order assessing
civil penalty in the following circumstances:

(1) An order assessing civil penalty may be
issued if a person charged with a violation sub-
mits or agrees to submit a civil penalty for a
violation.

(2) An order assessing civil penalty may be
issued if a person charged with a violation does
not request a hearing under paragraph (e)(2)(ii)
of this section within 15 days after receipt of
a final notice of proposed civil penalty.

(3) Unless an appeal is filed with the FAA
decisionmaker in a timely manner, an initial deci-
sion or order of an administrative law judge shall
be considered an order assessing civil penalty
if an administrative law judge finds that an
alleged violation occurred and determines that a
civil penalty, in an amount found appropriate by
the administrative law judge, is warranted.

(4) Unless a petition for review is filed with
a US. Court of Appeals in a timely manner,
a final decision and order of the Administrator
shall be considered an order assessing civil pen-
alty if the FAA decisionmaker finds that an
alleged violation occurred and a civil penalty is
warranted.

(c) Delegation of authoriry. The authority of the
Administrator, under section 901 and section 905
of the Federal Aviation Act of 1958, as amended,
and section 110 of the Hazardous Materials
Transportation Act, to initiate and assess civil pen-
alties for a violation of those Acts, or a rule, regula-
tion, or order issued thereunder, is delegated to
the Deputy Chief Counsel, the [Assistant Chief
Counsel, Enforcement, the Assistant Chief Counsel,
Regulations, the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, each Regional
Counsel, the Aeronautical Center Counsel, and the
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(d) Notice of proposed civil penalty. A civil pen-
alty action is initiated by sending a notice of pro-
posed civil penalty to the person charged with a
violation of the Federal Aviation Act of 1958, as
amended, the Hazardous Materials Transportation
Act, or a rule, regulation, or order issued there-
under. A notice of proposed civil penalty will be
sent to the individual charged with a violation or
to the president of the corporation or company
charged with a violation. In response to a notice
of proposed civil penalty, a corporation or company
may designate in writing another person to receive
documents in that civil penalty action. The notice
of proposed civil penalty contains a statement of
the charges and the amount of the proposed civil
penalty. Not later than 30 days after receipt of
the notice of proposed civil penalty, the person
charged with a violation shall—

(1) Submit the amount of the proposed civil
penalty or an agreed-upon amount, in which case
either an order assessing civil penalty or com-
promise order shall be issued in that amount;

(2) Submit to the agency attorney one of the
following:

(i) Written information, including documents
and witness statements, demonstrating that a
violation of the regulations did not occur or
that a penalty or the amount of the penalty
is not warranted by the circumstances.

(ii) A written request to reduce the proposed
civil penalty, the amount of reduction, and the
reasons and any documents supporting a reduc-
tion of the proposed civil penalty, including
records indicating a financial inability to pay
or records showing that payment of the pro-
posed civil penalty would prevent the person
from continuing in business.

(iii) A written request for an informal con-
ference to discuss the matter with the agency
attorney and to submit relevant information or
documents; or
(3) Request a hearing in which case a com-

plaint shall be filed with the hearing docket clerk.
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or company to receive documents in that civil pen-
alty action. If not previously done in response to
a notice of proposed civil penalty, a corporation
or company may designate in writing another per-
son to receive documents in that civil penalty
action. The final notice of proposed civil penalty
contains a statement of the charges and the amount
of the proposed civil penalty and, as a resuit of
information submitted to the agency attorney during
informal procedures, may modify an allegation or
a proposed civil penalty contained in a notice of
proposed civil penalty.

(1) A final notice of proposed civil penalty
may be issued—

(i) If the person charged with a violation
fails to respond to the notice of proposed civil
penalty within 30 days after receipt of that
notice; or

(ii) If the parties participated in any informal
procedures under paragraph (d)(2) of this sec-
tion and the parties have not agreed to com-
promise the action or the agency attorney has
not agreed to withdraw the notice of proposed
civil penalty.

(2) Not later than 15 days after receipt of
the final notice of proposed civil penalty, the
person charged with a violation shall do one of
the following—

(i) Submit the amount of the proposed civil
penalty or an agreed-upon amount, in which
case either an order assessing civil penalty or
a compromise order shall be issued in that
amount; or

(ii) Request a hearing in which case a com-
plaint shall be filed with the hearing docket
clerk.

(f) Request for a hearing. Any person charged
with a violation may request a hearing, pursuant
to paragraph (d}(3) or paragraph (e)(2)(ii) of this
section, to be conducted in accordance with the
procedures in subpart G of this part. A person
requesting a hearing shall file a written request
for a hearing with the hearing docket clerk (Hearing
Docket, Federal Aviation Administration, 800
Independence Avenue, SW., Room 924A, Washing-
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complaint shall be filed with the hearing docket
clerk and a copy shall be sent to the person request-
ing the hearing. The procedural rules in subpart
G of this part apply to the hearing and any appeal.
At the close of the hearing, the administrative law
judge shall issue, either orally on the record or
in writing, an initial decision, including the reasons
for the decision, that contains findings or conclu-
sions on the allegations contained, and the civil
penalty sought, in the complaint.

(h) Appeal. Either party may appeal the adminis-
trative law judge’s initial decision to the FAA
decisionmaker pursuant to the procedures in subpart
G of this part. If a party files a notice of appeal
pursuant to § 13.233 of subpart G, the effectiveness
of the initial decision is stayed until a final decision
and order of the Administrator have been entered
on the record. The FAA decisionmaker shall review
the record and issue a final decision and order
of the Administrator that affirm, modify, or reverse
the initial decision. The FAA decisionmaker may
assess a civil penalty but shall not assess a civil
penalty in an amount greater than that sought in
the complaint.

(i) Payment. A person shall pay a civil penalty
by sending a certified check or money order, pay-
able to the Federal Aviation Administration, to the
agency attorney.

(j) Collection of civil penalties. If a person does
not pay a civil penalty imposed by an order assess-
ing civil penalty or a compromise order within 60
days after service of the order, the Administrator
may refer the order to the United States Attorney
General, or the delegate of the Attorney General,
to begin proceedings to collect the civil penalty.
The action shall be brought in a United States Dis-
trict Court, pursuant to the authority in section 903
of the Federal Aviation Act of 1958, as amended
(49 U.S.C. 1473), or section 110 of the Hazardous
Materials Transportation Act (49 U.S.C. 1809).

(k) Exhaustion of administrative remedies. A
party may only petition for review of a final deci-
sion and order of the Administrator to the courts
of appeals of the United States or the United States
Court of Appeals for the District of Columbia
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civil penalty action initiated in accordance with sec-
tion 901 and section 905 of the Federal Aviation
Act of 1958, as amended, involving an amount
in controversy not exceeding $50,000, or any civil
penalty action initiated in accordance with section
901 of the Federal Aviation Act of 1958, as amend-
ed, and section 110 of the Hazardous Materials
Transportation Act, at any time before referring the
action to the United States Attorney for collection.

(1) An agency attorney may compromise any
civil penalty action where a person charged with
a violation agrees to pay a civil penalty and
the FAA agrees to make no finding of violation.
Pursuant to such agreement, a compromise order
shall be issued, stating:

(i) The person agrees to pay a civil penalty.

(ii) The FAA makes no finding of a viola-
tion.

(iii) The compromise order shall not be used
as evidence of a prior violation in any subse-
quent civil penalty proceeding or certificate
action proceeding.

(2) An agency attorney may compromise the
amount of any civil penalty proposed in a notice,
assessed in an order, or imposed in a compromise
order.

(Amdt. 13-18, Eff. 9/7/88); (Amdt. 13-20, Eff. 4/
20/90); (Amdt. 13-21, Eff. 8/2/90); [(Amdt. 13-
29, Eff. 9/4/97))

§13.17 Seizure of aircraft.

(a) Under section 903 of the Federal Aviation
Act of 1958 (49 U.S.C. 1473), a State or Federal
law enforcement officer, or a Federal Aviation
Administration safety inspector, authorized in an
order of seizure issued by the Regional Adminis-
trator of the region, or by the Chief Counsel, may
summarily seize an aircraft that is involved in a
violation for which a civil penalty may be imposed
on its owner or operator.

(b) Each person seizing an aircraft under this
section shall place it in the nearest available and
adequate public storage facility in the judicial dis-
trict in which it was seized.
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been committed; and
(4) Amount that may be tendered as—
(i) A compromise of a civil penalty for the
alleged violation; or
(ii) Payment for a civil penalty imposed by
a Federal court for a proven violation.

(d) The Chief Counsell,] or [the Regional Coun-
sel or Assistant Chief Counsel for the region or
area in which] an aircraft is seized under this sec-
tion[,] immediately sends a report to the United
States District Attorney for the judicial district in
which it was seized, requesting the District Attorney
to institute proceedings to enforce a lien against
the aircraft.

(e) The Regional Administrator or Chief Counsel
directs the release of a seized aircraft whenever—

(1) The alleged violator pays a civil penalty
or an amount agreed upon in compromise, and
the costs of seizing, storing, and maintaining the
aircraft;

(2) The aircraft is seized under an order of

a Federal Court in proceedings in rem to enforce

a lien against the aircraft, or the United States

District Attorney for the judicial district con-

cemned notifies the FAA that the District Attorney

refuses to institute those proceedings; or

(3) A bond in the amount and with the sureties
prescribed by the Chief Counsell, the Regional

Counsel, or} the Assistant Chief Counsel is

deposited, conditioned on payment of the penalty,

or the compromise amount, and the costs of seiz-
ing, storing, and maintaining the aircraft.

(Amdt. 13-19, Eff. 10/25/89); [(Amdt. 13-29, Eff.
9/4/97)]

§13.19 Certificate action.

(a) Under section 609 of the Federal Aviation
Act of 1958 (49 U.S.C. 1429), the Administrator
may reinspect any civil aircraft, aircraft engine,
propeller, appliance, air navigation facility, or air
agency, and may re-examine any civil airman.
Under section 501(e) of the FA Act, any Certificate
of Aircraft Registration may be suspended or



man certificate, air carrier operating certificate, air
navigation facility certificate, or air agency certifi-
cate. This authority may be exercised for remedial
purposes in cases involving the Hazardous Materials
Transportation Act (49 U.S.C. 1801 er seq.) or regu-
lations issued under that Act. This authority is also
exercised by the Chief Counsel, the [Assistant
Chief Counsel, Enforcement, the Assistant Chief
Counsel, Regulations, the Assistant Chief Counsel,
Europe, Africa, and Middle East Area Office, each
Regional Counsel, and the Aeronautical Center
Counsel]. If the Administrator finds that any air-
craft registered under part 47 of this chapter is
ineligible for registration or if the holder of a Cer-
tificate of Aircraft Registration has refused or failed
to submit AC Form 8050-73, as required by §47.51
of this chapter, the Administrator issues an order
suspending or revoking that certificate. This author-
ity as to aircraft found ineligible for registration
is also exercised by [each Regional Counsel, the
Aeronautical Center Counsel, and the Assistant
Chief Counsel, Europe, Africa, and Middle East
Area Office].

(c) Before issuing an order under paragraph (b)
of this section, the Chief Counsel, the [Assistant
Chief Counsel, Enforcement, the Assistant Chief
Counsel, Regulations, the Assistant Chief Counsel,
Europe, Africa, and Middle East Area Office, each
Regional Counsel, or the Aeronautical Center Coun-
sel} advises the certificate holder of the charges
or other reasons upon which the Administrator
bases the proposed action and, except in an emer-
gency, allows the holder to answer any charges
and to be heard as to why the certificate should
not be amended, suspended, or revoked. The holder
may, by checking the appropriate box on the form
that is sent to the holder with the notice of proposed
certificate action, elect to—

(1) Admit the charges and surrender his or
her certificate;

(2) Answer the charges in writing;

(3) Request that an order be issued in accord-
ance with the notice of proposed certificate action
so that the certificate holder may appeal to the
National Transportation Safety Board, if the
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than 15 days after the date of receipt of the notice,
the order of the Administrator is issued as proposed.
If the certificate holder has requested an informal
conference with the FAA counsel and the charges
concern a matter under Title V of the FA Act,
the holder may after that conference also request
a formal hearing in writing with a postmark of
not later than 10 days after the close of the con-
ference. After considering any information submit-
ted by the certificate holder, the Chief Counsel,
the Assistant Chief Counsel for Regulations and
Enforcement, the Regional Counsel concerned, or
the Aeronautical Center Counsel (as to matters
under Title V of the FA Act) issues the order
of the Administrator, except that if the holder has
made a valid request for a formal hearing on a
matter under Title V of the FA Act initially or
after an informal conference, subpart D of this part
govemns further proceedings.

(d) Any person whose certificate is affected by
an order issued under this section may appeal to
the National Transportation Safety Board. If the
certificate holder files an appeal with the Board,
the Administrator’s order is stayed unless the
Administrator advises the Board that an emergency
exists and safety in air commerce requires that the
order become effective immediately. If the Board
is so advised, the order remains effective and the
Board shall finally dispose of the appeal within
60 days after the date of the advice. This paragraph
does not apply to any person whose Certificate
of Aircraft Registration is affected by an order
issued under this section.

(Amdt. 13-15, Eff. 4/30/80); (Amdt. 13-19, Eff.
10/25/89); [(Amdt. 13-29, Eff. 9/4/97)}

§13.20 Orders of compliance, cease and de-
sist orders, orders of denial, and

other orders.

(a) This section applies to orders of compliance,
cease and desist orders, orders of denial, and other
orders issued by the Administrator to carry out the
provisions of the Federal Aviation Act of 1958,
as amended, the Hazardous Materials Transportation

Ch.5
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requires the immediate issuance of an order under
this section, the person subject to the order shall
be provided with notice prior to issuance.

(c) Within 30 days after service of the notice,
the person subject to the order may reply in writing
or request a hearing in accordance with subpart
D of this part.

(d) If a reply is filed, as to any charges not
dismissed or not subject to a consent order, the
person subject to the order may, within 10 days
after receipt of notice that the remaining charges
are not dismissed, request a hearing in accordance
with subpart D of this part.

(e) Failure to request a hearing within the period
provided in paragraphs (c) or (d) of this section—

(1) Constitutes a waiver of the right to appeal
and the right to a hearing, and

(2) Authorizes the official who issued the
notice to find the facts to be as alleged in the
notice, or as modified as the official may deter-
mine necessary based on any written response,
and to issue an appropriate order, without further
notice or proceedings.

(f) If a hearing is requested in accordance with
paragraph (c) or (d) of this section, the procedure
of subpart D of this part applies. At the close
of the hearing, the Hearing Officer, on the record
or subsequently in writing, shall set forth findings
and conclusions and the reasons therefor, and
either—

(1) Dismiss the notice; or
(2) Issue an order.

(g) Any party to the hearing may appeal from
the order of the Hearing Officer by filing a notice
of appeal with the Administrator within 20 days
after the date of issuance-of the order.

(h) If a notice of appeal is not filed from the
order issued by a Hearing Officer, such order is
the final agency order.

(i) Any person filing an appeal authorized by
paragraph (g) of this section shall file an appeal
brief with the Administrator within 40 days after
the date of issuance of the order, and serve a copy
on the other party. A reply brief must be filed
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(1) The official who issued the order, if the
request is filed prior to the designation of a Hear-
ing Officer; or

(2) The Hearing Officer, if the request is filed
prior to the filing of a notice of appeal; or

(3) The Administrator, if the request is filed
after the filing of a notice of appeal.

(1) Except in the case of an appeal from the
decision of a Hearing Officer, the authority of the
Administrator under this section is also exercised
by the Chief Counsel, Deputy Chief Counsel, each
Assistant Chief Counsell, each Regional Counsel,
and the Aeronautical Center Counsel] (as to matters
under Title V of the Federal Aviation Act of 1958).

(m) Filing and service of documents under this
section shall be accomplished in accordance with
§ 13.43; and the periods of time specified in this
section shall be computed in accordance with
§13.44.

(Amdt. 13-17, Eff. 9/30/88); (Amdt.13-19, Eff. 10/
25/89); [(Amdt. 13-29, Eff. 9/4/97))

§13.21

If a report made under this part indicates that,
while performing official duties, a member of the
Armed Forces, or a civilian employee of the
Department of Defense who is subject to the Uni-
form Code of Military Justice (10 U.S.C. Ch. 47),
has violated the Federal Aviation Act of 1958, or
a regulation or order issued under it, the Chief
Counsel, the [Assistant Chief Counsel, Enforce-
ment, the Assistant Chief Counsel, Regulations, the
Assistant Chief Counsel, Europe, Africa, and Mid-
dle East Area Office, each Regional Counsel, and
the Aeronautical Center Counsel] sends a copy of
the report to the appropriate military authority for
such disciplinary action as that authority considers
appropriate and a report to the Administrator
thereon.

(Amdt.13-19, Eff. 10/25/89); [(Amdt. 13-29, Eff.
9/4/97)3

Military personnel.
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five years, or both, for any person who willfully
violates a provision of that Act or a regulation
or order issued under it.

(b) If an inspector or other employee of the FAA
becomes aware of a possible violation of any crimi-
nal provision of the Federal Aviation Act of 1958
(except a violation of section 902 (i) through (m)
which is reported directly to the Federal Bureau
of Investigation), or of the Hazardous Materials
Transportation Act, relating to the transportation or
shipment by air of hazardous materials, he or she
shall report it to the Office of the Chief Counsel
[or the Regional Counsel or Assistant Chief Coun-
sel for the region or area concerned]. If appropriate,
that office refers the report to the Department of
Justice for criminal prosecution of the offender. If
such an inspector or other employee becomes aware
of a possible violation of a Federal statute that
is within the investigatory jurisdiction of another
Federal agency, he or she shall immediately report
it to that agency according to standard FAA prac-
tices.

(Amdt.13-19, Eff. 10/25/89); [(Amdt. 13-29, Eff.
9/4/97)1

§13.25

(a) Whenever it is determined that a person has
engaged, or is about to engage, in any act or prac-
tice constituting a violation of the Federal Aviation
Act of 1958, or any regulation or order issued under
it for which the FAA exercises enforcement respon-
sibility, or, with respect to the transportation or
shipment by air of any hazardous materials, in any
act or practice constituting a violation of the
Hazardous Materials Transportation Act, or any
regulation or order issued under it for which the
FAA exercises enforcement responsibility, the Chief
Counsel, the [Assistant Chief Counsel, Enforce-
ment, the Assistant Chief Counsel, Regulations, the
Assistant Chief Counsel, Europe, Africa, and Mid-
dle East Area Office, each Regional Counsel, and
the Aeronautical Center Counsel]l may request the
United States Attorney General, or the delegate of
the Attorney General, to bring an action in the

Injunctions.
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severe personal injury, will result from the transpor-
tation by air of a particular hazardous material
before an order of compliance proceeding, or other
administrative hearing or formal proceeding to abate
the risk of the harm can be completed, the Chief
Counsel, the [Assistant Chief Counsel, Enforce-
ment, the Assistant Chief Counsel, Regulations, the
Assistant Chief Counsel, Europe, Africa, and Mid-
dle East Area Office, each Regional Counsel, and
the Aeronautical Center Counsel]l may bring, or
request the United States Attorney General to bring,
an action in the appropriate United States District
Court for an order suspending or restricting the
transportation by air of the hazardous material or
for such other order as is necessary to eliminate
or ameliorate the imminent hazard, as provided by
section 111(b) of the Hazardous Materials Transpor-
tation Act (49 U.S.C. 1810).

(Amdt. 13-19, Eff. 10/25/89); [(Amdt. 13-29, Eff.
9/4/97)1

§13.27 Final order of Hearing Officer in cer-
tificate of aircraft registration pro-

ceedings.

(a) If, in proceedings under section 501(b) of
the Federal Aviation Act of 1958 (49 U.S.C 1401),
the Hearing Officer determines that the holder of
the Certificate of Aircraft Registration has refused
or failed to submit AC Form 8050-73, as required
by §47.51 of this chapter, or that the aircraft is
ineligible for a Certificate of Aircraft Registration,
the Hearing Officer shall suspend or revoke the
respondent’s certificate, as proposed in the notice
of proposed certificate action.

(b) If the final order of the Hearing Officer
makes a decision on the merits, it shall contain
a statement of the findings and conclusions of law
on all material issues of fact and law. If the Hearing
Officer finds that the allegations of the notice have
been proven, but that no sanction is required, the
Hearing Officer shall make appropriate findings and
issue an order terminating the notice. If the Hearing
Officer finds that the allegations of the notice have
not been proven, the Hearing Officer shall issue

Ch.5



[§13.29 Civil penalties: Streamlined enforce-
ment procedures for certain security

violations.

[This section may be used, at the agency’s
discretion, in enforcement actions involving individ-
uals presenting dangerous or deadly weapons for
screening at airports or in checked baggage where
the amount of the proposed civil penalty is less
than $5,000. In these cases, §§ 13.16(a), 13.16(c),
and 13.16(f) through (1) of this chapter are used,
as well as paragraphs (a) through (d) of this section:

{(a) Delegation of authority. The authority of
the Administrator, under 49 U.S.C. 46301, to initi-
ate the assessment of civil penalties for a violation
of 49 U.S.C. Subtitle VII, or a rule, regulation,
or order issued thereunder, is delegated to the
regional Civil Aviation Security Division Manager
and the regional Civil Aviation Security Deputy
Division Manager for the purpose of issuing notices
of violation in cases involving violations of 49
U.S.C. Subtitle VII and the FAA’s regulations by
individuals presenting dangerous or deadly weapons
for screening at airport checkpoints or in checked
baggage. This authority may not be delegated below
the level of the regional Civil Aviation Security
Deputy Division Manager.

[(b) Notice of violation. A civil penalty action
is initiated by sending a notice of violation to the
person charged with the violation. The notice of
violation contains a statement of the charges and
the amount of the proposed civil penalty. Not later
than 30 days after receipt of the notice of violation,
the person charged with a violation shall:

(1) Submit the amount of the proposed civil
penalty or an agreed-upon amount, in which case
either an order assessing a civil penalty or a
compromise order shall be issued in that amount;
or

(2) Submit to the agency attorney identified
in the material accompanying the notice any of
the following:

(i) Written information, including documents

and witness statements, demonstrating that a

violation of the regulations did not occur or
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(iti) A written request for an informal con-
ference to discuss the matter with an agency
attorney and submit relevant information or
documents; or

(3) Request a hearing in which case a com-
plaint shall be filed with the hearing docket clerk.
[(¢c) Final notice of violation and civil penalty

assessment order. A final notice of violation and
civil penalty assessment order (‘‘final notice and
order’’) may be issued after participation in any
informal proceedings as provided in paragraph
(b)(2) of this section, or after failure of the respond-
ent to respond in a timely manner to a notice of
violation. A final notice and order will be sent
to the individual charged with a violation. The final
notice and order will contain a statement of the
charges and the amount of the proposed civil pen-
alty and, as a result of information submitted to
the agency attorney during any informal procedures,
may reflect a modified allegation or proposed civil
penalty.

A final notice and order may be issued—

(1) If the person charged with a violation fails
to respond to the notice of violation within 30
days after receipt of that notice; or

(2) If the parties participated in any informal
procedures under paragraph (b)(2) of this section
and the parties have not agreed to compromise
the action or the agency attorney has not agreed
to withdraw the notice of violation.

[(d) Order assessing civil penalty. An order
assessing civil penalty may be issued after notice
and opportunity for a hearing. A person charged
with a violation may be subject to an order assess-
ing civil penalty in the following circumstances:

(1) An order assessing civil penalty may be
issued if a person charged with a violation sub-
mits, or agrees to submit, the amount of civil
penalty proposed in the notice of violation.

(2) An order assessing civil penalty may be
issued if a person charged with a violation sub-
mits, or agrees to submit, an agreed-upon amount
of civil penalty that is not reflected in either
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assessing a civil penalty 16 days after receipt
of the final notice and order, unless not later
than 15 days after receipt of the final notice
and order, the person charged with a violation
does one of the following—

(i) Submits an agreed-upon amount of civil
penalty that is not reflected in the final notice
and order, in which case an order assessing
civil penalty or a compromise order shall be
issued in that amount; or

Dt ata i et ® B S
priate by the administrative law judge, is war-
ranted.

(6) Unless a petition for review is filed with
a US. Court of Appeals in a timely manner,
a final decision and order of the Administrator
shall be considered an order assessing civil pen-
alty if the FAA decisionmaker finds that an
alleged violation occurred and a civil penalty is
warranted. ]
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[(Amdt. 13-26, Eff. 8/26/96)1
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S19.71 Applcanity.

Whenever the Chief Counsel, the [Assistant
Chief Counsel, Enforcement, the Assistant Chief
Counsel, Europe, Africa, and Middle East Area
Office, or a Regional Counsell has reason to
believe that a person is engaging in the transpor-
tation or shipment by air of hazardous materials
in violation of the Hazardous Materials Transpor-
tation Act, or any regulation or order issued under
it for which the FAA exercises enforcement respon-
sibility, and the circumstances do not require the
issuance of an order of immediate compliance, he
may conduct proceedings pursuant to section 109
of that Act (49 U.S.C. 1808) to determine the nature
and extent of the violation, and may thereafter issue
an order directing compliance.

(Amdt. 13-19, Eff. 10/25/89); [(Amdt. 13-29, Eff.
9/4/97)]
§13.73 Notice of proposed order of
compliance.

A compliance order proceeding commences when
the Chief Counsel, the [Assistant Chief Counsel,
Enforcement, the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, or a Regional
Counsel]} sends the alleged violator a notice of
proposed order of compliance advising the alleged
violator of the charges and setting forth the
remedial action sought in the form of a proposed
order of compliance.

(Amdt. 13-19, Eff. 10/25/89); [(Amdt. 13-29, Eff.
9/4/97)1

§13.75

(a) Within 30 days after service upon the alleged
violator of a notice of proposed order of compli-
ance, the alleged violator may—

(1) File a reply in writing with the official
who issued the notice; or

(2) Request a hearing in accordance with sub-
part D of this part.

(b) If a reply is filed, as to any charges not
dismissed or not subject to a consent order of

Reply or request for hearing.

Ch.5

COLLPILRAIILE, UG dlLetl Vivldalvl  ldy, it v
days after receipt of notice that the remaining
charges are not dismissed, request a hearing in
accordance with subpart D of this part.

(c) Failure of the alleged violator to file a reply
or request a hearing within the period provided
in paragraph (a) or (b) of this section—

(1) Constitutes a waiver of the right to a hear-
ing and the right to an appeal, and

(2) Authorizes the official who issued the
notice to find the facts to be as alleged in the
notice and to issue an appropriate order directing
compliance, without further notice or proceed-
ings.

§13.77

(a) At any time before the issuance of an order
of compliance, the official who issued the notice
and the alleged violator may agree to dispose of
the case by the issuance of a consent order of
compliance by the official.

(b) A proposal for a consent order submitted
to the official who issued the notice under this
section must include—

(1) A proposed order of compliance;

(2) An admission of all jurisdictional facts;

(3) An express waiver of right to further proce-
dural steps and of all rights to judicial review;

(4) An incorporation by reference of the notice
and an acknowledgement that the notice may be
used to construe the terms of the order of compli-
ance; and

(5) If the issuance of a consent order has been
agreed upon after the filing of a request for hear-
ing in accordance with subpart D of this part,
the proposal for a consent order shall include

a request to be filed with the Hearing Officer

withdrawing the request for a hearing and

requesting that the case be dismissed.

Consent order of compliance.

§13.79

If an alleged violator requests a hearing in
accordance with § 13.75, the procedure of subpart

Hearing.

Sub. E~1
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(a) Notwithstanding §§ 13.73 through 13.79, the
Chief Counsel, the [Assistant Chief Counsel,
Enforcement, the Assistant Chief Counsel, Europe,
Africa, and Middle East Area Office, or a Regional
Counsel] may issue an order of immediate compli-
ance, which is effective upon issuance, if the person
who issues the order finds that—

(1) There is strong probability that a violation
is occurring or is about to occur;

(2) The violation poses a substantial risk to
health or to safety of life or property; and

(3) The public interest requires the avoidance
or amelioration of that risk through immediate
compliance and waiver of the procedures afforded
under §§ 13.73 through 13.79.

(b) An order of immediate compliance is served
promptly upon the person against whom the order
is issued by telephone or telegram, and a written
statement of the relevant facts and the legal basis
for the order, including the findings required by
paragraph (a) of this section, is served promptly
by personal service or by mail.

(c) The official who issued the order of imme-
diate compliance may rescind or suspend the order
if it appears that the criteria set forth in paragraph
(a) of this section are no longer satisfied, and, when
appropriate, may issue a notice of proposed order
of compliance under § 13.73 in lieu thereof.

(d) If at any time in the course of a proceeding
commenced in accordance with § 13.73 the criteria
set forth in paragraph (a) of this section are satis-
fied, the official who issued the notice may issue
an order of immediate compliance, even if the
period for filing a reply or requesting a hearing
specified in § 13.75 has not expired.

(e) Within three days after receipt of service of
an order of immediate compliance, the alleged
violator may request a hearing in accordance with
subpart D of this part and the procedure in that
subpart will apply except that—

(1) The case will be heard within fifteen days
after the date of the order of immediate compli-
ance unless the alleged violator requests a later
date;
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compliance has become effective, the official who
issued the order may request the United States
Attorney General, or the delegate of the Attorney
General, to bring an action for appropriate relief
in accordance with § 13.25.

(Amdt. 13-19, Eff. 10/25/89); [(Amdt. 13-29, Eff.
9/4/97)1

§13.83

(a) Any party to the hearing may appeal from
the order of the Hearing Officer by filing a notice
of appeal with the Administrator within 20 days
after the date of issuance of the order.

(b) Any person against whom an order of imme-
diate compliance has been issued in accordance
with § 13.81 or the official who issued the order
of immediate compliance may appeal from the order
of the Hearing Officer by filing a notice of appeal
with the Administrator within three days after the
date of issuance of the order by the Hearing Officer.

(c) Unless the Administrator expressly so pro-
vides, the filing of a notice of appeal does not
stay the effectiveness of an order of immediate
compliance.

(d) If a notice of appeal is not filed from the
order of compliance issued by a Hearing Officer,
such order is the final agency order of compliance.

(e) Any person filing an appeal authorized by
paragraph (a) of this section shall file an appeal
brief with the Administrator within 40 days after
the date of the issuance of the order, and serve
a copy on the other party. Any reply brief must
be filed within 20 days after service of the appeal
brief. A copy of the reply brief must be served
on the appellant.

(f) Any person filing an appeal authorized by
paragraph (b) of this section shall file an appeal
brief with the Administrator with the notice of
appeal and serve a copy on the other party. Any
reply brief must be filed within 3 days after receipt
of the appeal brief. A copy of the reply brief must
be served on the appellant.

(g) On appeal the Administrator reviews the
available record of the proceeding, and issues an

Appeal.

Ch.5
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time.

Filing and service of documents under this sub-
part shall be accomplished in accordance with
§13.43 except service of orders of immediate

Ch.5

nied with the Administrator.

(b) Extensions of time to file documents with
the Administrator may be granted by the Adminis-
trator upon written request, served upon all parties,
and for good cause shown.
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8/2/90, unless otherwise noted.

§13.201

(a) This subpart applies to the following actions:

(1) A civil penalty action in which a complaint
has been issued for an amount not exceeding
$50,000 for a violation arising under the Federal
Aviation Act of 1958, as amended (49 U.S.C.
1301, et seq.), or a rule, regulation, or order
issued thereunder.

(2) A civil penalty action in which a complaint
has been issued for a violation arising under the
Federal Aviation Act of 1958, as amended (49
U.S.C. 1471, et seq.) and the Hazardous Mate-
rials Transportation Act (49 U.S.C. 1801 et seq.),
or a rule, regulation, or order issued thereunder.
(b) This subpart applies only to proceedings initi-

ated after September 7, 1988. All other cases, hear-
ings, or other proceedings pending or in progress
before September 7, 1988, are not affected by the
rules in this subpart.

(c) Notwithstanding the provisions of paragraph
(a) of this section, the United States district courts
shall have exclusive jurisdiction of any civil penalty
action initiated by the Administrator:

(1) Which involves an amount in controversy
in excess of $50,000;

(2) Which is an in rem action or in which
an in rem action based on the same violation
has been brought;

(3) Regarding which an aircraft subject to lien
has been seized by the United States; and

(4) In which a suit for injunctive relief based
on the violation giving rise to the civil penalty
has also been brought.

Applicability.

§13.202 Definitions.

Administrative law judge means an administrative
law judge appointed pursuant to the provisions of
5 U.S.C. 3105.

Agency attorney means the Deputy Chief Coun-
sel, [the Assistant Chief Counsel, Enforcement, the
Assistant Chief Counsel, Regulations, the Assistant
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cal Center Counsel, or the Technical Center Coun-
sel, or an attorney on the staff of the Assistant
Chief Counsel, Enforcement, the Assistant Chief
Counsel, Regulations, the Assistant Chief Counsel,
Europe, Africa, and Middle East Area Office, each
Regional Counsel, the Aeronautical Center Counsel,
or the Technical Center Counsel]l who prosecutes
a civil penalty action. An agency attorney shall
not include:

(1) The Chief Counsel, the Assistant Chief
Counsel for Litigation, or the Special Counsel
and Director of Civil Penalty Adjudications; or

(2) Any attorney on the staff of either the
Assistant Chief Counsel for Litigation or the Spe-
cial Counsel and Director of Civil Penalty Adju-
dications who advises the FAA decisionmaker
regarding an initial decision or any appeal to
the FAA decisionmaker; or

(3) Any attorney who is supervised in a civil
penalty action by a person who provides such
advice to the FAA decisionmaker in that action
or a factually-related action.

Atrorney means a person licensed by a state, the
District of Columbia, or a territory of the United
States to practice law or appear before the courts
of that state or territory.

Complaint means a document issued by an
agency attorney alleging a violation of the Federal
Aviation Act of 1958, as amended, or a rule, regula-
tion, or order issued thereunder, or the Hazardous
Materials Transportation Act, or a rule, regulation,
or order issued thereunder that has been filed with
the hearing docket after a hearing has been
requested pursuant to § 13.16(d)(3) or
§ 13.16(e)(2)(ii) of this part.

FAA decisionmaker means the Administrator of
the Federal Aviation Administration, acting in the
capacity of the decisionmaker on appeal, or any
person to whom the Administrator has delegated
the Administrator’s decisionmaking authority in a
civil penalty action. As used in this subpart, the
FAA decisionmaker is the official authorized to
issue a final decision and order of the Administrator
in a civil penalty action.

Sub. G-1
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initial decision or order of an administrative law
judge shall be considered an order assessing civil
penalty if an administrative law judge finds that
an alleged violation occurred and determines that
a civil penalty, in an amount found appropriate
by the administrative law judge, is warranted.
Unless a petition for review is filed with a U.S.
Court of Appeals in a timely manner, a final deci-
sion and order of the Administrator shall be consid-
ered an order assessing civil penalty if the FAA
decisionmaker finds that an alleged violation
occurred and a civil penalty is warranted.

Party means the respondent or the Federal Avia- )

tion Administration (FAA).

Personal delivery includes hand-delivery or use
of a contract or express messenger service. ‘‘Per-
sonal delivery’’ does not include the use of Govern-
ment interoffice mail service.

Pleading means a complaint, an answer, and any
amendment of these documents permitted under this
subpart.

Properly addressed means a document that shows
an address contained in agency records, a residen-
tial, business, or other address submitted by a per-
son on any document provided under this subpart,
or any other address shown by other reasonable
and available means.

Respondent means a person, corporation, or com-
pany named in a complaint.

(Amdt 13-24, Eff. 9/24/93); [(Amdt. 13-29, Eff.
9/4/97)1

§13.203

(a) Civil penalty proceedings, including hearings,
shall be prosecuted by an agency attorney.

(b) An agency employee engaged in the perform-
ance of investigative or prosecutorial functions in
a civil penalty action shall not, in that case or
a factually-related case, participate or give advice
in a decision by the administrative law judge or
by the FAA decisionmaker on appeal, except as
counsel or a witness in the public proceedings.

(¢) [The Chief Counsel, the Assistant Chief
Counsel for Litigation, the Special Counsel and

Separation of functions.

3 19.2U4  Appearances and rights or partes.

(a) Any party may appear and be heard in person.

(b) Any party may be accompanied, represented,
or advised by an attorney or representative des-
ignated by the party and may be examined by that
attorney or representative in any proceeding gov-
erned by this subpart. An attorney or representative
who represents a party may file a notice of appear-
ance in the action, in the manner provided in
§13.210 of this subpart, and shall serve a copy
of the notice of appearance on each party, in the
manner provided in § 13.211 of this subpart, before
participating in any proceeding governed by this
subpart. The attorney or representative shall include
the name, address, and telephone number of the
attorney or representative in the notice of appear-
ance.

(¢) Any person may request a copy of a docu-
ment upon payment of reasonable costs. A person
may keep an original document, data, or evidence,
with the consent of the administrative law judge,
by substituting a legible copy of the document for
the record.

§13.205

(@) Powers of an administrative law judge. In
accordance with the rules of this subpart, an
administrative law judge may:

(1) Give notice of, and hold, prehearing con-
ferences and hearings;

(2) Administer oaths and affirmations;

(3) Issue subpoenas authorized by law and
issue notices of deposition requested by the par-
ties;

(4) Rule on offers of proof;

(5) Receive relevant and material evidence;

(6) Regulate the course of the hearing in
accordance with the rules of this subpart;

(7) Hold conferences to settle or to simplify
the issues by consent of the parties;

(8) Dispose of procedural
requests; and

(9) Make findings of fact and conclusions of
law, and issue an initial decision.

Administrative law judges.

motions and
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bars a person from a specific proceeding based
on a finding of obstreperous or disruptive behavior
in that specific proceeding.

(¢) Disqualification. The administrative law judge
may disqualify himself or herself at any time. A
party may file a motion, pursuant to § 13.218(£)(6),
requesting that an administrative law judge be dis-
qualified from the proceedings.

§13.206

(a) A person may submit a motion for leave
to intervene as a party in a civil penalty action.
Except for good cause shown, a motion for leave
to intervene shall be submitted not later than 10
days before the hearing.

(b) If the administrative law judge finds that
intervention will not unduly broaden the issues or
delay the proceedings, the administrative law judge
may grant a motion for leave to intervene if the
person will be bound by any order or decision
entered in the action or the person has a property,
financial, or other legitimate interest that may not
be addressed adequately by the parties. The
administrative law judge may determine the extent
to which an intervenor may participate in the
proceedings.

Intervention.

§13.207 Certification of documents.

(a) Signature required. The attorney of record,
the party, or the party’s representative shall sign
each document tendered for filing with the hearing
docket clerk, the administrative law judge, the FAA
decisionmaker on appeal, or served on each party.

(b) Effect of signing a document. By signing a
document, the attorney of record, the party, or the
party’s representative certifies that the attorney, the
party, or the party’s representative has read the
document and, based on reasonable inquiry and to
the best of that person’s knowledge, information,
and belief, the document is—

(1) Consistent with these rules;

(2) Warranted by existing law or that a good
faith argument exists for extension, modification,
or reversal of existing law; and

Ch.§

this section;

(2) Strike the request for discovery or the
discovery response signed in violation of this sec-
tion and preclude further discovery by the party;

(3) Deny the motion or request signed in viola-
tion of this section;

(4) Exclude the document signed in violation
of this section from the record;

(5) Dismiss the interlocutory appeal and pre-
clude further appeal on that issue by the party
who filed the appeal until an initial decision has
been entered on the record; or

(6) Dismiss the appeal of the administrative
law judge’s initial decision to the FAA
decisionmaker.

§13.208

(a) Filing. The agency attorney shall file the
original and one copy of the complaint with the
hearing docket clerk, or may file a written motion
pursuant to §13.218(f)(2)(i) of this subpart instead
of filing a complaint, not later than 20 days after
receipt by the agency attorney of a request for
hearing.

The agency attorney should suggest a location
for the hearing when filing the complaint.

(b) Service. An agency attorney shall personally
deliver or mail a copy of the complaint on the
respondent, the president of the corporation or com-
pany named as a respondent, or a person designated
by the respondent to accept service of documents
in the civil penalty action.

(c) Contents. A complaint shall set forth the facts
alleged, any regulation allegedly violated by the
respondent, and the proposed civil penalty in suffi-
cient detail to provide notice of any factual or legal
allegation and proposed civil penalty.

(d) Motion to dismiss allegations or complaint.
Instead of filing an answer to the complaint, a
respondent may move to dismiss the complaint, or
that part of the complaint, alleging a violation that
occurred on or after August 2, 1990, and more
than 2 years before an agency attorney issued a
notice of proposed civil penalty to the respondent.

Complaint.
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than 2 years before an agency attorney issued
the notice of proposed civil penalty to the
respondent.

(3) A party may appeal the administrative law
judge’s ruling on the motion to dismiss the com-
plaint or any part of the complaint in accordance
with § 13.219(b) of this subpart.

§13.209

(a) Writing required. A respondent shall file a
written answer to the complaint, or may file a writ-
ten motion pursuant to § 13.208(d) or § 13.218(f)(1-
4) of this subpart instead of filing an answer, not
later than 30 days after service of the complaint.
The answer may be in the form of a letter but
must be dated and signed by the person responding
to the complaint. An answer may be typewritten
or may be legibly handwritten.

(b) Filing and address. A person filing an answer
shall personally deliver or mail the original and
one copy of the answer for filing with the hearing
docket clerk, not later than 30 days after service
of the complaint, to the Hearing Docket, Federal
Aviation Administration, 800 Independence Avenue,
SW., Room 924A, Washington, DC 20591, Atten-
tion: Hearing Docket Clerk. The person filing an
answer should suggest a location for the hearing
when filing the answer.

(c) Service. A person filing an answer shall serve
a copy of the answer on the agency attorney who
filed the complaint.

(d) Contents. An answer shall specifically state
any affirmative defense that the respondent intends
to assert at the hearing. A person filing an answer
may include a brief statement of any relief
requested in the answer.

(e) Specific denial of allegations required. A per-
son filing an answer shall admit, deny, or state
that the person is without sufficient knowledge or
information to admit or deny, each numbered para-
graph of the complaint. Any statement or allegation
contained in the complaint that is not specifically
denied in the answer may be deemed an admission
of the truth of that allegation. A general denial

Answer.
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dering a document for filing shall personally deliver
or mail the signed original and one copy of each
document to the Hearing Docket, Federal Aviation
Administration, 800 Independence Avenue, SW.,
Room 924A, Washington, DC 20591, Attention:
Hearing Docket Clerk. A person shall serve a copy
of each document on each party in accordance with
§ 13.211 of this subpart.

(b) Date of filing. A document shall be consid-
ered to be filed on the date of personal delivery;
or if mailed, the mailing date shown on the certifi-
cate of service, the date shown on the postmark
if there is no certificate of service, or other mailing
date shown by other evidence if there is no certifi-
cate of service or postmark.

(c) Form. Each document shall be typewritten
or legibly handwritten.

(d) Contents. Unless otherwise specified in this
subpart, each document must contain a short, plain
statement of the facts on which the person’s case
rests and a brief statement of the action requested
in the document.

§13.211

(a) General. A person shall serve a copy of any
document filed with the Hearing Docket on each
party at the time of filing. Service on a party’s
attorney of record or a party’s designated represent-
ative may be considered adequate service on the
party.

(b) Type of service. A person may serve docu-
ments by personal delivery or by mail.

(c) Certificate of service. A person may attach
a certificate of service to a document tendered for
filing with the hearing docket clerk. A certificate
of service shall consist of a statement, dated and
signed by the person filing the document, that the
document was personally delivered or mailed to
each party on a specific date.

(d) Date of service. The date of service shall
be the date of personal delivery; or if mailed, the
mailing date shown on the certificate of service,
the date shown on the postmark if there is no
certificate of service, or other mailing date shown

Service of documents.
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document including, but not limited to, notices of
prehearing conferences and hearings, rulings on
motions, decisions, and orders, upon each party to
the proceedings by personal delivery or by mail.
(g) Valid service. A document that was properly
addressed, was sent in accordance with this subpart,
and that was returned, that was not claimed, or
that was refused, is deemed to have been served
in accordance with this subpart. The service shall
be considered valid as of the date and the time
that the document was deposited with a contract
or express messenger, the document was mailed,
or personal delivery of the document was refused.
(h) Presumption of service. There shall be a
presumption of service where a party or a person,
who customarily receives mail, or receives it in
the ordinary course of business, at either the per-
son’s residence or the person’s principal place of
business, acknowledges receipt of the document.

J o MRtEas Eael T

§13.212

(a) This section applies to any period of time
prescribed or allowed by this subpart, by notice
or order of the administrative law judge, or by
any applicable statute.

(b) The date of an act, event, or default, after
which a designated time period begins to run, is
not included in a computation of time under this
subpart.

(c) The last day of a time period is included
in a computation of time unless it is a Saturday,
Sunday, or a legal holiday. If the last day of the
time period is a Saturday, Sunday, or legal holiday,
the time period runs until the end of the next day
that is not a Saturday, Sunday, or legal holiday.

Computation of time.

§13.213 Extension of time.

(@) Oral requests. The parties may agree to
extend for a reasonable period the time for filing
a document under this subpart. If the parties agree,
the administrative law judge shall grant one exten-
sion of time to each party. The party secking the
extension of time shall submit a draft order to the
administrative law judge to be signed by the

Ch.5

the motion on each party. The administrative law
judge may grant the extension of time if good cause
for the extension is shown.

(¢c) Failure to rule. If the administrative law
judge fails to rule on a written motion for an exten-
sion of time by the date the document was due,
the motion for an extension of time is deemed
granted for no more than 20 days after the original
date the document was to be filed.
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§13.214

(@) Filing and service. A party shall file the
amendment with the administrative law judge and
shall serve a copy of the amendment on all parties
to the proceeding.

(b) Time. A party shall file an amendment to
a complaint or an answer within the following:

(1) Not later than 15 days before the scheduled
date of a hearing, a party may amend a complaint
or an answer without the consent of the adminis-
trative law judge. :

(2) Less than 15 days before the schedule
date of a hearing, the administrative law judge
may allow amendment of a complaint or an
answer only for good cause shown in a motion
to amend.

(c) Responses. The administrative law judge shall
allow a reasonable time, but not more than 20 days
from the date of filing, for other parties to respond
if an amendment to a complaint, answer, or other
pleading has been filed with the administrative law
judge.

Amendment of pleadings.

§13.215 Withdrawal of complaint or request

for hearing.

At any time before or during a hearing, an
agency attorney may withdraw a complaint or a
party may withdraw a request for a hearing without
the consent of the administrative law judge. If an
agency attorney withdraws the complaint or a party
withdraws the request for a hearing and the answer,
the administrative law judge shall dismiss the
proceedings under this subpart with prejudice.



(a) General. The parties may agree to submit
a schedule for filing all prehearing motions, a
schedule for conducting discovery in the proceed-
ings, or a schedule that will govern all prehearing
motions and discovery in the proceedings.

(b) Form and content of schedule. If the parties
agree to a joint procedural or discovery schedule,
one of the parties shall file the joint schedule with
the administrative law judge, setting forth the dates
to which the parties have agreed, and shall serve
a copy of the joint schedule on each party.

(1) The joint schedule may include, but need
not be limited to, requests for discovery, any
objections to discovery requests, responses to
discovery requests to which there are no objec-
tions, submission of prehearing motions,
responses to prehearing motions, exchange of
exhibits to be introduced at the hearing, and a
list of witnesses that may be called at the hear-
ing.

(2) Each party shall sign the original joint
schedule to be filed with the administrative law
Judge.

(c) Time. The parties may agree to submit all
prehearing motions and responses and may agree
to close discovery in the proceedings under the
joint schedule within a reasonable time before the
date of the hearing, but not later than 15 days
before the hearing.

(d) Order establishing joint schedule. The
administrative law judge shall approve the joint
schedule filed by the parties. One party shall submit
a draft order establishing a joint schedule to the
administrative law judge to be signed by the
administrative law judge and filed with the hearing
docket clerk.

(e) Disputes. The administrative law judge shall
resolve disputes regarding discovery or disputes
regarding compliance with the joint schedule as
soon as possible so that the parties may continue
to comply with the joint schedule.

() Sanctions for failure to comply with joint
schedule. If a party fails to comply with the
administrative law judge’s order establishing a joint
schedule, the administrative law judge may direct

(&) rreclude that portion oI thc wesuimony Ol
that party’s witnesses at the hearing.

§13.218 Motions.

(a) General. A party applying for an order or
ruling not specifically provided in this subpart shall
do so by motion. A party shall comply with the
requirements of this section when filing a motion
with the administrative law judge. A party shall
serve a copy of each motion on each party.

(b) Form and contents. A party shall state the
relief sought by the motion and the particular
grounds supporting that relief. If a party has evi-
dence in support of a motion, the party shall attach
any supporting evidence, including affidavits, to the
motion.

(c) Filing of motions. A motion made prior to
the hearing must be in writing. Unless otherwise
agreed by the parties or for good cause shown,
a party shall file any prehearing motion, and shall
serve a copy on each party, not later than 30 days
before the hearing. Motions introduced during a
hearing may be made orally on the record unless
the administrative law judge directs otherwise.

(d) Answers to motions. Any party may file an
answer, with affidavits or other evidence in support
of the answer, not later than 10 days after service
of a written motion on that party. When a motion
is made during a hearing, the answer may be made
at the hearing on the record, orally or in writing,
within a reasonable time determined by the adminis-
trative law judge.

(e) Rulings on motions. The administrative law
judge shall rule on all motions as follows:

(1) Discovery motions. The administrative law
judge shall resolve all pending discovery motions
not later than 10 days before the hearing.

(2) Prehearing motions. The administrative law
judge shall resolve all pending prehearing
motions not later than 7 days before the hearing.
If the administrative law judge issues a ruling
or order orally, the administrative law judge shall
serve a written copy of the ruling or order, within
3 days, on each party. In all other cases, the
administrative law judge shall issue rulings and

Ch.5



(1) Motion to daismiss for insufjiciency. A
respondent may file a motion to dismiss the com-
plaint for insufficiency instead of filing an
answer. If the administrative law judge denies
the motion to dismiss the complaint for insuffi-
ciency, the respondent shall file an answer not
later than 10 days after service of the administra-
tive law judge’s denial of the motion. A motion
to dismiss the complaint for insufficiency must
show that the complaint fails to state a violation
of the Federal Aviation Act of 1958, as amended,
or a rule, regulation, or order issued thereunder,
or a violation of the Hazardous Materials
Transportation Act, or a rule, regulation, or order
issued thereunder.

(2) Motion to dismiss. A party may file a
motion to dismiss, specifying the grounds for
dismissal. If an administrative law judge grants
a motion to dismiss in part, a party may appeal
the administrative law judge’s ruling on the
motion to dismiss under § 13.219(b) of this sub-
part.

(i) Motion to dismiss a request for a hear-
ing. An agency attorney may file a motion
to dismiss a request for a hearing instead of
filing a complaint. If the motion to dismiss
is not granted, the agency attorney shall file
the complaint and shall serve a copy of the
complaint on each party not later than 10 days
after service of the administrative law judge’s
ruling or order on the motion to dismiss. If
the motion to dismiss is granted and the
proceedings are terminated without a hearing,
the respondent may file an appeal pursuant
to '§ 13.233 of this subpart. If required by the
decision on appeal, the agency attorney shall
file a complaint and shall serve a copy of
the complaint on each party not later than 10
days after service of the decision on appeal.

(1)) Motion to dismiss a complaint. A
respondent may file a motion to dismiss a
complaint instead of filing an answer. If the
motion to dismiss is not granted, the respond-
ent shall file an answer and shall serve a copy
of the answer on each party not later than
10 days after service of the administrative law
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(3) Molion for more dejiniie statement. A party
may file a motion for more definite statement
of any pleading which requires a response under
this subpart. A party shall set forth, in detail,
the indefinite or uncertain allegations contained
in a complaint or response to any pleading and
shall submit the details that the party believes
would make the allegation or response definite
and certain.

(i) Complaint. A respondent may file a
motion requesting a more definite statement
of the allegations contained in the complaint
instead of filing an answer. If the administra-
tive law judge grants the motion, the agency
attorney shall supply a more definite statement
not later than 15 days after service of the
ruling granting the motion. If the agency attor-
ney fails to supply a more definite statement,
the administrative law judge shall strike the
allegations in the complaint to which the
motion is directed. If the administrative law
judge denies the motion, the respondent shall
file an answer and shall serve a copy of the
answer on each party not later than 10 days
after service of the order of denial.

(ii) Answer. An agency attorney may file
a motion requesting a more definite statement
if an answer fails to respond clearly to the
allegations in the complaint. If the administra-
tive law judge grants the motion, the respond-
ent shall supply a more definite statement not
later than 15 days after service of the ruling
on the motion. If the respondent fails to supply
a more definite statement, the administrative
law judge shall strike those statements in the
answer to which the motion is directed. The
respondent’s failure to supply a more definite
statement may be deemed an admission of
unanswered allegations in the complaint.

(4) Motion to strike. Any party may make a
motion to strike any insufficient allegation or
defense, or any redundant, immaterial, or irrele-
vant matter in a pleading. A party shall file a
motion to strike with the administrative law judge
and shall serve a copy on each party before a
response is required under this subpart or, if a
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administrative law judge has officially noticed,
or evidence introduced during the hearing show
that there is no genuine issue of material fact
and that the party making the motion is entitled
to a decision as a matter of law. The party mak-
ing the motion for decision has the burden of
showing that there is no genuine issue of material
fact disputed by the parties.

(6) Motion for disqualification. A party may
file a motion for disqualification with the
administrative law judge and shall serve a copy
on each party. A party may file the motion at
any time after the administrative law judge has
been assigned to the proceedings but shall make
the motion before the administrative law judge
files an initial decision in the proceedings.

(1) Motion and supporting affidavit. A party
shall state the grounds for disqualification,
including, but not limited to, personal bias,
pecuniary interest, or other factors showing
disqualification, in the motion for disqualifica-
tion. A party shall submit an affidavit with
the motion for disqualification that sets forth,
in detail, the matters alleged to constitute
grounds for disqualification.

(ii)) Answer. A party shall respond to the
motion for disqualification not later than 5
days after service of the motion for disquali-
fication.

(iii) Decision on motion for disqualification.
The administrative law judge shall render a
decision on the motion for disqualification not
later than 15 days after the motion has been
filed. If the administrative law judge finds that
the motion for disqualification and supporting
affidavit show a basis for disqualification, the
administrative law judge shall withdraw from
the proceedings immediately. If the administra-
tive law judge finds that disqualification is not
warranted, the administrative law judge shall
deny the motion and state the grounds for the
denial on the record. If the administrative law
judge fails to rule on a party’s motion for
disqualification within 15 days after the motion
has been filed, the motion is deemed granted.
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decisionmaker until the initial decision has been
entered on the record. A decision or order of the
FAA decisionmaker on the interlocutory appeal
does not constitute a final order of the Adminis-
trator for the purposes of judicial appellate review
under section 1006 of the Federal Aviation Act
of 1958, as amended.

(b) Interlocutory appeal for cause. If a party
files a written request for an interlocutory appeal
for cause with the administrative law judge, or
orally requests an interlocutory appeal for cause,
the proceedings are stayed until the administrative
law judge issues a decision on the request. If the
administrative law judge grants the request, the
proceedings are stayed until the FAA decisionmaker
issues a decision on the interlocutory appeal. The
administrative law judge shall grant an interlocutory
appeal for cause if a party shows that delay of
the appeal would be detrimental to the public
interest or would result in undue prejudice to any
party.

(¢) Interlocutory appeals of right. If a party noti-
fies the administrative law judge of an interlocutory
appeal of right, the proceedings are stayed until
the FAA decisionmaker issues a decision on the
interlocutory appeal. A party may file an interlocu-
tory appeal with the FAA decisionmaker, without
the consent of the administrative law judge, before
an initial decision has been entered in the case
of:

(1) A ruling or order by the administrative
law judge barring a person from the proceedings.

(2) Failure of the administrative law judge to
dismiss the proceedings in accordance with
§ 13.215 of this subpart.

(3) A ruling or order by the administrative
law judge in violation of § 13.205(b) of this sub-
part.

(d) Procedure. A party shall file a notice of
interlocutory appeal, with supporting documents,
with the FAA decisionmaker and the hearing docket
clerk, and shall serve a copy of the notice and
supporting documents on each party and the
administrative law judge, not later than 10 days
after the administrative law judge’s decision form-
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proceedings, within a reasonable time after receipt
of the interlocutory appeal.

(e) The FAA decisionmaker may reject frivolous,
repetitive, or dilatory appeals, and may issue an
order precluding one or more parties from making
further interlocutory appeals in a proceeding in
which there have been frivolous, repetitive, or dila-
tory interlocutory appeals.

(Amdt. 13-23, Eff. 10/31/90)

§13.220

(a) Initiation of discovery. Any party may initiate
discovery described in this section, without the con-
sent or approval of the administrative law judge,
at any time after a complaint has been filed in
the proceedings.

(b) Methods of discovery. The following methods
of discovery are permitted under this section:
depositions on oral examination or written questions
of any person; written interrogatories directed to
a party; requests for production of documents or
tangible items to any person; and requests for
admission by a party. A party is not required to
file written interrogatories and responses, requests
for production of documents or tangible items and
responses, and requests for admission and response
with the administrative law judge or the hearing
docket clerk. In the event of a discovery dispute,
a party shall attach a copy of these documents
in support of a motion made under this section.

(c) Service on the agency. A party shall serve
each discovery request directed to the agency or
any agency employee on the agency attorney of
record.

(d) Time for response to discovery requests.
Unless otherwise directed by this subpart or agreed
by the parties, a party shall respond to a request
for discovery, including filing objections to a
request for discovery, not later than 30 days of
service of the request. ’

(e) Scope of discovery. Subject to the limits on
discovery set forth in paragraph (f) of this section,
a party may discover any matter that is not privi-
leged and that is relevant to the subject matter

Discovery.
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ground to objeCt 10 a discovery request on the basis
that the information sought would not be admissible
at the hearing if the information sought during
discovery is reasonably calculated to lead to the
discovery of admissible evidence.

(f) Limiting discovery. The administrative law
judge shall limit the frequency and extent of discov-
ery permitted by this section if a party shows that—

(1) The information requested is cumulative
or repetitious;

(2) The information requested can be obtained
from another less burdensome and more conven-
ient source;

(3) The party requesting the information has
had ample opportunity to obtain the information
through other discovery methods permitted under
this section; or

(4) The method or scope of discovery
requested by the party is unduly burdensome or
expensive.

(g) Confidential orders. A party or person who
has received a discovery request for information
that is related to a trade secret, confidential or sen-
sitive material, competitive or commercial informa-
tion, proprietary data, or information on research
and development, may file a motion for a confiden-
tial order with the administrative law judge and
shall serve a copy of the motion for a confidential
order on each party.

(1) The party or person making the motion
must show that the confidential order is necessary
to protect the information from disclosure to the
public.

(2) If the administrative law judge determines
that the requested material is not necessary to
decide the case, the administrative law judge
shall preclude any inquiry into the matter by
any party.

(3) If the administrative law judge determines
that the requested material may be disclosed dur-
ing discovery, the administrative law judge may
order that the material may be discovered and
disclosed under limited conditions or may be
used only under certain terms and conditions.



the information in any manner and the parties

shall not use the information in any other

proceeding.

(h) Protective orders. A party or a person who
has received a request for discovery may file a
motion for protective order with the administrative
law judge and shall serve a copy of the motion
for protective order on each party. The party or
person making the motion must show that the
protective order is necessary to protect the party
or the person from annoyance, embarrassment,
oppression, or undue burden or expense. As part
of the protective order, the administrative law judge
may:

(1) Deny the discovery request;

(2) Order that discovery be conducted only
on specified terms and conditions, including a
designation of the time or place for discovery
or a determination of the method of discovery;
or

(3) Limit the scope of discovery or preclude
any inquiry into certain matters during discovery.
() Duty to supplement or amend responses. A

party who has responded to a discovery request
has a duty to supplement or amend the response,
as soon as the information is known, as follows:

(1) A party shall supplement or amend any
response to a question requesting the identity and
location of any person having knowledge of
discoverable matters.

(2) A party shall supplement or amend any
response to a question requesting the identity of
each person who will be called to testify at the
hearing as an expert witness and the subject mat-
ter and substance of that witness’ testimony.

(3) A party shall supplement or amend any
response that was incorrect when made or any
response that was correct when made but is no
longer correct, accurate, or complete.

() Depositions. The following rules apply to
depositions taken pursuant to this section:

(1) Form. A deposition shall be taken on the
record and reduced to writing. The person being
deposed shall sign the deposition unless the par-
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allowed by the Federal Rules of Civil Procedure.

(3) Notice of deposition. A party shall serve
a notice of deposition, stating the time and place
of the deposition and the name and address of
each person to be examined, on the person to
be deposed, on the administrative law judge, on
the hearing docket clerk, and on each party not
later than 7 days before the deposition. A party
may serve a notice of deposition less than 7
days before the deposition only with consent of
the administrative law judge. If a subpoena duces-
tecum is to be served on the person to be exam-
ined, the party shall attach a copy of the sub-
poena duces tecum that describes the materials
to be produced at the deposition to the notice
of deposition.

(4) Use of depositions. A party may use any
part or all of a deposition at a hearing authorized
under this subpart only upon a showing of good
cause. The deposition may be used against any
party who was present or represented at the
deposition or who had reasonable notice of the
deposition.

(k) Interrogatories. A party, the party’s attorney,
or the party’s representative may sign the party’s
responses to interrogatories. A party shall answer
each interrogatory separately and completely in
writing.If a party objects to an interrogatory, the
party shall state the objection and the reasons for
the objection. An opposing party may use any part
or all of a party’s responses to interrogatories at
a hearing authorized under this subpart to the extent
that the response is relevant, material, and not rep-
etitious.

(1) A party shall not serve more than 30 inter-
rogatories to each other party. Each subpart of
an interrogatory shall be counted as a separate
interrogatory.

(2) A party shall file a motion for leave to
serve additional interrogatories on a party with
the administrative law judge before serving addi-
tional interrogatories on a party. The administra-
tive law judge shall grant the motion only if
the party shows good cause for the party’s failure
to inquire about the information previously and
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for admission unless the documents have been pro-
vided or are reasonably available for inspection and
copying.

(1) Time. A party’s failure to respond to a
request for admission, in writing and signed by
the attorney or the party, not later than 30 days
after service of the request, is deemed an admis-
sion of the truth of the statement or statements
contained in the request for admission. The
administrative law judge may determine that a
failure to respond to a request for admission is
not deemed an admission of the truth if a party
shows that the failure was due to circumstances
beyond the control of the party or the party’s
attorney.

(2) Response. A party may object to a request
for admission and shall state the reasons for
objection. A party may specifically deny the truth
of the matter or describe the reasons why the
party is unable to truthfully deny or admit the
matter. If a party is unable to deny or admit
the truth of the matter, the party shall show that
the party has made reasonable inquiry into the
matter or that the information known to, or read-
ily obtainable by, the party is insufficient to
enable the party to admit or deny the matter.
A party may admit or deny any part of the
request for admission. If the administrative law
judge determines that a response does not comply
with the requirements of this rule or that the
response is insufficient, the matter is deemed
admitted.

(3) Effect of admission. Any matter admitted
or deemed admitted under this section is conclu-
sively established for the purpose of the hearing
and appeal.

(m) Motion to compel discovery. A party may
make a motion to compel discovery if a person
refuses to answer a question during a deposition,
a party fails or refuses to answer an interrogatory,
if a person gives an evasive or incomplete answer
during a deposition or when responding to an inter-
rogatory, or a party fails or refuses to produce
documents or tangible items. During a deposition,
the proponent of a question may complete the

ey g
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(1) oinke that portion oI a party s pleadaings;

(2) Preclude prehearing or discovery motions
by that party;

(3) Preclude admission of that portion of a
party’s evidence at the hearing; or

(4) Preclude that portion of the testimony of
that party’s witnesses at the hearing.

(Amdt. 13-23, Eff. 10/31/90)

§13.221

(a) Notice. The administrative law judge shall
give each party at least 60 days notice of the date,
time, and location of the hearing.

(b) Date, time, and location of the hearing. The
administrative law judge to whom the proceedings
have been assigned shall set a reasonable date, time,
and location for the hearing. The administrative law
judge shall consider the need for discovery and
any joint procedural or discovery schedule submit-
ted by the parties when determining the hearing
date. The administrative law judge shall give due
regard to the convenience of the parties, the loca-
tion where the majority of the witnesses reside or
work, and whether the location is served by a
scheduled air carrier.

(c) Earlier hearing. With the consent of the
administrative law judge, the parties may agree to
hold the hearing on an earlier date than the date
specified in the notice of hearing.

Notice of hearing.

§13.222

(a) General. A party is entitled to present the
party’s case or defense by oral, documentary, or
demonstrative evidence, to submit rebuttal evidence,
and to conduct any cross-examination that may be
required for a full and true disclosure of the facts.

(b) Admissibility. A party may introduce any oral,
documentary, or demonstrative evidence in support
of the party’s case or defense. The administrative
law judge shall admit any oral, documentary, or
demonstrative evidence introduced by a party but
shall exclude irrelevant, immaterial, or unduly rep-
etitious evidence.

Evidence.
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the decision or ruling is supported by, and in
accordance with, the reliable, probative, and
substantial evidence contained in the record. In
order to prevail, the party with the burden of proof
shall prove the party’s case or defense by a prepon-
derance of reliable, probative, and substantial evi-
dence.

§13.224

(a) Except in the case of an affirmative defense,
the burden of proof is on the agency.

(b) Except as otherwise provided by statute or
rule, the proponent of a motion, request, or order
has the burden of proof.

(¢) A party who has asserted an affirmative
defense has the burden of proving the affirmative
defense.

Burden of proof.

§13.225

A party whose evidence has been excluded by
a ruling of the administrative law judge may offer
the evidence for the record on appeal.

Offer of proof.

§13.226

(a) The administrative law judge may order that
any information contained in the record be withheld
from public disclosure. Any person may object to
disclosure of information in the record by filing
a written motion to withhold specific information
with the administrative law judge and serving a
copy of the motion on each party. The party shall
state the specific grounds for nondisclosure in the
motion.

(b) The administrative law judge shall grant the
motion to withhold information in the record if,
based on the motion and any response to the
motion, the administrative law judge determines that
disclosure would be detrimental to aviation safety,
disclosure would not be in the public interest, or
that the information is not otherwise required to
be made available to the public.

Public disclosure of evidence.

§13.228

(a) Request for subpoena. A party may obtain
a subpoena to compel the attendance of a witness
at a deposition or hearing or to require the produc-
tion of documents or tangible items from the hear-
ing docket clerk. The hearing docket clerk shall
deliver the subpoena, signed by the hearing docket
clerk or an administrative law judge but otherwise
in blank, to the party. The party shall complete
the subpoena, stating the title of the action and
the date and time for the witness’ attendance or
production of documents or items. The party who
obtained the subpoena shall serve the subpoena on
the witness.

(b) Motion to quash or modify the subpoena.
A party, or any person upon whom a subpoena
has been served, may file a motion to quash or
modify the subpoena with the administrative law
judge at or before the time specified in the sub-
poena for compliance. The applicant shall describe,
in detail, the basis for the application to quash
or modify the subpoena including, but not limited
to, a statement that the testimony, document, or
tangible evidence is not relevant to the proceeding,
that the subpoena is not reasonably tailored to the
scope of the proceeding, or that the subpoena is
unreasonable and oppressive. A motion to quash
or modify the subpoena will stay the effect of the
subpoena pending a decision by the administrative
law judge on the motion.

(¢) Enforcement of subpoena. Upon a showing
that a person has failed or refused to comply with
a subpoena, a party may apply to the local Federal
district court to seek judicial enforcement of the
subpoena in accordance with section 1004 of the
Federal Aviation Act of 1958, as amended.

Subpoenas.

§13.229

(a) General. Unless otherwise authorized by the
administrative law judge, the party who applies for
a subpoena to compel the attendance of a witness
at a deposition or hearing, or the party at whose
request a witness appears at a deposition or hearing,
shall pay the witness fees described in this section.

Witness fees.
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mony 1n the hearing, all exhibits received into evi-
dence, and all motions, applications, requests, and
rulings shall constitute the exclusive record for deci-
sion of the proceedings and the basis for the issu-
ance of any orders in the proceeding. Any proceed-
ings regarding the disqualification of an administra-
tive law judge shall be included in the record.

(b) Examination and copying of record. Any per-
son may examine the record at the Hearing Docket,
Federal Aviation Administration, 800 Independence
Avenue, SW., Room 924A, Washington, DC 20591.
Any person may have a copy of the record after
payment of reasonable costs to copy the record.
§13.231 Argument before the administrative
law judge.

(a) Arguments during the hearing. During the
hearing, the administrative law judge shall give the
parties a reasonable opportunity to present argu-
ments on the record supporting or opposing
motions, objections, and rulings if the parties
request an opportunity for argument. The adminis-
trative law judge may request written arguments
during the hearing if the administrative law judge
finds that submission of written arguments would
be reasonable.

(b) Final oral argument. At the conclusion of
the hearing and before the administrative law judge
issues an initial decision in the proceedings, the
parties are entitled to submit oral proposed findings
of fact and conclusions of law, exceptions to rulings
of the administrative law judge, and supporting
arguments for the findings, conclusions, or excep-
tions. At the conclusion of the hearing, a party
may waive final oral argument.

(c) Posthearing briefs. The administrative law
judge may request written posthearing briefs before
the administrative law judge issues an initial deci-
sion in the proceedings if the administrative law
judge finds that submission of written arguments
would be reasonable. If a party files a written
posthearing brief, the party shall include proposed
findings of fact and conclusions of law, exceptions
to rulings of the administrative law judge, and
supporting arguments for the findings, conclusions,
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administrative law judge shall include findings of
fact and conclusions of law, and the grounds
supporting those findings and conclusions, upon all
material issues of fact, the credibility of witnesses,
the applicable law, any exercise of the administra-
tive law judge’s discretion, the amount of any civil
penalty found appropriate by the administrative law
judge, and a discussion of the basis for any order
issued in the proceedings. The administrative law
judge is not required to provide a written expla-
nation for rulings on objections, procedural motions,
and other matters not directly relevant to the sub-
stance of the initial decision. If the administrative
law judge refers to any previous unreported or
unpublished initial decision, the administrative law
judge shall make copies of that initial decision
available to all parties and the FAA decisionmaker.

(b) Oral decision. Except as provided in para-
graph (c) of this section, at the conclusion of the
hearing, the administrative law judge shall issue
the initial decision and order orally on the record.

(¢c) Written decision. The administrative law
judge may issue a written initial decision not later
than 30 days after the conclusion of the hearing
or submission of the last posthearing brief if the
administrative law judge finds that issuing a written
initial decision is reasonable. The administrative law
judge shall serve a copy of any written initial deci-
sion on each party.

(d) Order assessing civil penalty. Unless appealed
pursuant to § 13.233 of this subpart, the initial deci-
sion issued by the administrative law judge shall
be considered an order assessing civil penalty if
the administrative law judge finds that an alleged
violation occurred and determines that a civil pen-
alty, in an amount found appropriate by the
administrative law judge, is warranted.

§13.233

(a) Notice of appeal. A party may appeal the
initial decision, and any decision not previously
appealed pursuant to §13.219, by filing a notice
of appeal with the FAA decisionmaker. A party
shall file the notice of appeal with the Federal
Aviation Administration, 800 Independence Avenue,

Appeal from initiat decision.
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by a preponderance of reliable, probative, and
substantial evidence;

(2) Whether each conclusion of law is made
in accordance with applicable law, precedent, and
public policy; and

(3) Whether the administrative law judge
committed any prejudicial errors during the hear-
ing that support the appeal.

(c) Perfecting an appeal. Unless otherwise agreed
by the parties, a party shall perfect an appeal, not
later than 50 days after entry of the oral initial
decision on the record or service of the written
initial decision on the party, by filing an appeal
brief with the FAA decisionmaker.

(1) Extension of time by agreement of the par-
ties. The parties may agree to extend the time
for perfecting the appeal with the consent of the
FAA decisionmaker. If the FAA decisionmaker
grants an extension of time to perfect the appeal,
the appellate docket clerk shall serve a letter
confirming the extension of time on each party.

(2) Written motion for extension. If the parties
do not agree to an extension of time for perfect-
ing an appeal, a party desiring an extension of
time may file a written motion for an extension
with the FAA decisionmaker and shall serve a
copy of the motion on each party. The FAA
decisionmaker may grant an extension if good
cause for the extension is shown in the motion.
(d) Appeal briefs. A party shall file the appeal

brief with the FAA decisionmaker and shall serve
a copy of the appeal brief on each party.

(1) A party shall set forth, in detail, the party’s
specific objections to the initial decision or rul-
ings in the appeal brief. A party also shall set
forth, in detail, the basis for the appeal, the rea-
sons supporting the appeal, and the relief
requested in the appeal. If the party relies on
evidence contained in the record for the appeal,
the party shall specifically refer to the pertinent
evidence contained in the transcript in the appeal
brief.

(2) The FAA decisionmaker may dismiss an
appeal, on the FAA decisionmaker’s own initia-
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on evidence contained in the record for the reply,
the party shall specifically refer to the pertinent
evidence contained in the transcript in the reply
brief.

(1) Extension of time by agreement of the par-
ties. The parties may agree to extend the time
for filing a reply brief with the consent of the
FAA decisionmaker. If the FAA decisionmaker
grants an extension of time to file the reply brief,
the appellate docket clerk shall serve a letter
confirming the extension of time on each party.

(2) Written motion for extension. If the parties
do not agree to an extension of time for filing
a reply brief, a party desiring an extension of
time may file a written motion for an extension
with the FAA decisionmaker and shall serve a
copy of the motion on each party. The FAA
decisionmaker may grant an extension if good
cause for the extension is shown in the motion.
(f) Other briefs. The FAA decisionmaker may

allow any person to submit an amicus curiae brief
in an appeal of an initial decision. A party may
not file more than one appeal brief or reply brief.
A party may petition the FAA decisionmaker, in
writing, for leave to file an additional brief and
shall serve a copy of the petition on each party.
The party may not file the additional brief with
the petition. The FAA decisionmaker may grant
leave to file an additional brief if the party dem-
onstrates good cause for allowing additional argu-
ment on the appeal. The FAA decisionmaker will
allow a reasonable time for the party to file the
additional brief.

(8) Number of copies. A party shall file the origi-
nal appeal brief or the original reply brief, and
two copies of the brief, with the FAA
decisionmaker.

(h) Oral argument. The FAA decisionmaker has
sole discretion to permit oral argument on the
appeal. On the FAA decisionmaker’s own initiative
or upon written motion by any party, the FAA
decisionmaker may find that oral argument will
contribute substantially to the development of the
issues on appeal and may grant the parties an
opportunity for oral argument.
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(i) FAA decisionmaker’s decision on appeal. The
FAA decisionmaker will review the briefs on appeal
and the oral argument, if any, to determine if the
administrative law judge committed prejudicial error
in the proceedings or that the initial decision should
be affirmed, modified, or reversed. The FAA
decisionmaker may affirm, modify, or reverse the
initial decision, make any necessary findings, or
may remand the case for any proceedings that the
FAA decisionmaker determines may be necessary.

(1) The FAA decisionmaker may raise any
issue, on the FAA decisionmaker’s own initiative,
that is required for proper disposition of the
proceedings. The FAA decisionmaker will give
the parties a reasonable opportunity to submit
arguments on the new issues before making a
decision on appeal. If an issue raised by the
FAA decisionmaker requires the consideration of
additional testimony or evidence, the FAA
decisionmaker will remand the case to the
administrative law judge for further proceedings
and an initial decision related to that issue. If
an issue raised by the FAA decisionmaker is
solely an issue of law or the issue was addressed
at the hearing but was not raised by a party
in the briefs on appeal, a remand of the case
to the administrative law judge for further
proceedings is not required but may be provided
in the discretion of the FAA decisionmaker.

(2) The FAA decistonmaker will issue the final
decision and order of the Administrator on appeal
in writing and will serve a copy of the decision
and order on each party. Unless a petition for
review is filed pursuant to § 13.235, a final deci-
sion and order of the Administrator shall be
considered an order assessing civil penalty if the
FAA decisionmaker finds that an alleged viola-
tion occurred and a civil penalty is warranted.

(3) A final decision and order of the Adminis-
trator after appeal is precedent in any other civil
penalty action. Any issue, finding or conclusion,
order, ruling, or initial decision of an administra-
tive law judge that has not been appealed to
the FAA decisionmaker is not precedent in any
other civil penalty action.
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service of the FAA decisionmaker’s final decision
and order on appeal and shall serve a copy of
the petition on each party. The FAA decisionmaker
will not reconsider or modify an initial decision
and order issued by an administrative law judge
that has not been appealed by any party to the
FAA decisionmaker.

(b) Form and number of copies. A party shall
file a petition to reconsider or modify, in writing,
with the FAA decisionmaker. The party shall file
the original petition with the FAA decisionmaker
and shall serve a copy of the petition on each
party.

(c) Contents. A party shall state briefly and
specifically the alleged errors in the final decision
and order on appeal, the relief sought by the party,
and the grounds that support, the petition to
reconsider or modify.

(1) If the petition is based, in whole or in
part, on allegations regarding the consequences
of the FAA decisionmaker’s decision, the party
shall describe these allegations and shall describe,
and support, the basis for the allegations.

(2) If the petition is based, in whole or in
part, on new material not previously raised in
the proceedings, the party shall set forth the new
material and include affidavits of prospective wit-
nesses and authenticated documents that would
be introduced in support of the new material.
The party shall explain, in detail, why the new
material was not discovered through due dili-
gence prior to the hearing.

(d) Repetitious and frivolous petitions. The FAA
decisionmaker will not consider repetitious or frivo-
lous petitions. The FAA decisionmaker may sum-
marily dismiss repetitious or frivolous petitions to
reconsider or modify.

(¢) Reply petitions. Any other party may reply
to a petition to reconsider or modify, not later than
10 days after service of the petition on that party,
by filing a reply with the FAA decisionmaker. A
party shall serve a copy of the reply on each party.

(f) Effect of filing petition. Unless otherwise
ordered by the FAA decisionmaker, filing of a peti-
tion pursuant to this section will not stay or delay
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